
APPENDIX -12 

 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS  

 

Present: Smt. Darshana Nath, JMFC, SONITPUR, TEZPUR 

 

[Date of the Judgment] 

18.05.2022 

 

[ MR Case No 170 of 2017 ] 

 

(Details of FIR/ Crime and Police Station) 

1st PARTY/ 

PETITIONER:  

STATE OF ASSAM 

 

OR  

 

Smti. Bijurani Das  

W/O- Pradip Kumar Nath 

Vill:- Dhekiajuli 

P.S- Tezpur 

Dist:- Sonitpur, Assam 

 

REPRESENTED BY  

 

Mr. Basanta Sarmah 



2ND  PARTY/ 

OPPOSITE PARTY 

Sri Pradip Kumar Nath 

S/o- Buddheswar Nath 

Vill:-  Golaghat 

P.S- Golaghat 

Dist:- Golaghat, Assam. 

 

REPRESENTED BY  

 

Mr. Babul Borthakur 

 

    

 

                                          

APPENDIX -13 

 

Date of Offence  Nil 

Date of FIR.  Nil 

Date of Charge-sheet  Nil 

Date of Charge  Framed Nil 

Date of commencement of evidence  

11-03-2022 

05-11-2019 

17-03-2021 

Date on which judgment is reserved  04-05-2022 

Date of the Judgment  18-05-2022 

Date of the Sentencing Order, if any  Nil 

 

 



ACCUSED DETAILS: 

 

Rank of 

the 

opposite 

party 

Name 

of 

opposit

e party 

Date 

of 

Arre

st 

Date 

of 

Rele

ase 

on 

Bail 

Offences 

charged 

with 

Whether 

Acquitte

d or 

convicte

d 

Sente

nce 

Impo

sed 

Period 

of 

Detenti

on 

underg

one 

during 

Trial 

for 

purpos

e of 

Section 

438, 

Cr.P.C. 

Opposite 

party/ 2nd 

party 

Pradip 

Kumar 

Nath 

Nil 

 

 

Nil 

 

 

Nil Nil Nil 

 

 

Nil 
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                                     APPENDIX -14 

 

 LIST OF PROSECUTION / DEFENCE / COURT 

WITNESSES 

 

A. Prosecution: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT 

WITNESS, MEDICAL 

WITNESS, PANCH 

WITNESS, OTHER 

WITNESS) 

PW1 

 

Biju Rani Das Petitioner/1st party 

PW2 Tarun Nath - 

PW3 Bulu Devi - 

 

 

B. Defence Witnesses, if any :  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT 

WITNESS, MEDICAL 

WITNESS, PANCH 

WITNESS, OTHER 
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WITNESS) 

          DW1  Pradip Kumar Nath   Opposite party/2nd party 

 

 

C. Court Witnesses, if any :  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT 

WITNESS, MEDICAL 

WITNESS, PANCH 

WITNESS, OTHER 

WITNESS) 

               Nil               Nil    Nil 

 

 

 

LIST OF PROSECUTION/ DEFENCE/ COURT 

EXHIBITS  

 

A. Prosecution:  

Sr. 

No 
Exhibit Number Description 

 Nil    Nil  Nil 
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B. Defence:  

Sr. 

No 
Exhibit Number Description 

 Nil                     Nil                   Nil 

 

 

C. Court Exhibits:  

Sr. 

No 
Exhibit Number Description 

Nil Nil Nil 

 

 

D. Material Objects 

Sr. 

No 
Exhibit Number Description 

Nil Nil Nil 

 

 

 

                                                

 

                                            Smti. Darshana Nath 

    Judicial Magistrate First Class, Tezpur 
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IN THE COURT OF JUDICIAL MAGISTRATE FIRST 

CLASS, TEZPUR, SONITPUR 

 

     Present: Darshana Nath, AJS, Sonitpur, Tezpur 

  

  M.R. CASE No. 170/2017 

     U/S 125, Criminal Procedure Code 

 

Bijurani Das 

w/o Sri Pradip Kr Nath 

c/o Shri Chandan Ghosh 

vill- Jangalbasti, ward no.1  

P.S. Dhekiajuli 

Dist. Sonitpur (Assam)         …….   

 1st Party 

    Versus 

 

Sri Pradip Kr Nath 

s/o Buddheswar Nath 

R/o Numoligarh, P.O. Kanaighat 

P.S.- Golaghat 
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Dist. Golaghat (Assam)  …….    

 2nd Party 

 

Evidence recorded on:  17/03/2021 

Affidavit filed:   01/02/2022 

Final argument heard on: 04/05/2022 

Final Order passed on:  18/05/2022 

 

      

                               FINAL ORDER 

1. The present petition under section 125 Code of Criminal 

Procedure, 1973 (Cr.P.C.) was filed by the 1st Party, 

Smti Biju Rani Das against the 2nd Party, Sri Pradip Kr 

Nath claiming maintenance of Rs. 25,000/- ( Twenty 

five Thousand Rupees) per month for herself. 

                                                                                                                                                                                                                                                                                                                   

2.  The 1st party‟s case in brief is that she had 

relationship with the 2nd party since 2002.                                                                                                                                                                                                           

The 2nd party is a technician of Numoligarh Oil 

Refinery and stayed in the quarter of the refinery. 

They fell in love with each other and got married in 

2003 as per Hindu rites and custom at Singri 

Gupteswar temple. After marriage, they started to live 

in quarter of Numoligarh refinery. As a result of 

consummation of marriage, the 1st party became 
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pregnant for three times. But the 2nd party did not 

want their child and compelled her to abort her baby. 

Gradually, the 2nd party started to abuse her physically 

and mentally. The 2nd party sometimes beat her. The 

2nd party did not allow her to contact with her mother 

and brother. When she talked to her mother, 2nd party 

broke her phone. 2nd party started to doubt her with 

other men. She was broken down mentally and 

physically. She tolerated all tortures in the name of 

marriage. Since 2015, he started to torture her more 

than before. He compelled her to leave him and she 

went to her parental residence in 2016. She added 

that the 2nd party is serving as Technical Assistant in 

Numoligarh oil refinery and earning Rs. 78,000/- 

monthly after deducting all other expenses. The 1st 

party in the petition along with Affidavit admitted that 

she has no source of income of her own. The 1st party 

has prayed Rs. 25,000/- (Twenty Five Thousand) per 

month as maintenance for herself. 

 

3. The case on the side of 2nd party is that he denied all 

the allegations. He stated in the written statement 

that he had no affair with 1st party in 2002. He even 

did not know the 1st party at that time. He stated that 

the statement made by 1st party that they got married 

in Singri Gupteswar temple in 2003 is totally false. He 

stated that 1st party is the relative of his sister-in-law 

and he went to see 1st party with her for marriage 
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purpose. He did not like 1st party at first sight and 

rejected marriage proposal. After some days, 1st party 

entered at his quarter without his permission with the 

help of other people. Regarding this, he informed 

verbally about it in Numoligarh PS. Later, he filed 

written FIR. 2nd party denied all allegations made by 

1st party that she was pregnant and was compelled to 

abort her child by the 2nd party. He stated that as he 

did not marry 1st party, she is not entitled to 

maintenance and the petition shall be dismissed. 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           

4. Upon considering the arguments and on perusal of the 

record, I have formulated the following points for 

determination: 

 

a. Whether 1st party is legally married wife of 

2nd   party? 

 

b. Whether the 1st party had sufficient reason 

for not residing with the 2nd party? 

 

c. Whether the 1st party is unable to maintain 

herself? 

 

d. Whether the 2nd party despite having 

sufficient means has refused or neglected to 

maintain the 1st party? 
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e. Whether the 1st party is entitled to get 

maintenance as prayed for and if yes, how 

much she is entitled to? 

 

         Point no. (a) 

5. The petitioner/1ST party as PW1 stated that the 

opposite party/2nd party is her husband. She had been 

with 2nd party since 2003. Their marriage was 

solemnised in Singri temple, Dhekiajuli as per Hindu 

customs and traditions. Her mother was present at the 

time of their marriage, but she died at the time of 

giving evidence. After their marriage, she went to live 

with her husband at Numoligarh oil refinery quarter. 

They lived as married couple for 14 years. During that 

time, 1st party became pregnant for three times, but 

2nd party compelled her to abort  as he did not want 

child. She left 2nd party‟s house due to physical 

tortures inflicted upon her by the 2nd party and started 

to live at her parental house since December 2017. 

She stated that 2nd party threatened her to marry 

another girl. The 2nd party did not allow her to take 

care of her mother. 1st party left the opposite party‟s 

house due to mental and physical tortures and since 

then, the opposite party has failed to take care of 1st 

party. Even after hearing about the demise of 1st 

party‟s mother, 2nd party did not come to meet her. 

When she had gall bladder operation, she informed it 
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to 2nd party. But he asked her not to contact with him 

as he has died for her. She further added that her 

name is mentioned in the service book of the opposite 

party and in hospital record as his wife. She stated 

that her name is included in the voter list of Bokakhat 

Legislative constituency, at Numoligarh refinery 

township area, as serial no. 204 and block (Khanda) 

no. 110. She stated that she lived on the money given 

by her brother to her mother, but when her mother 

died, her brother stopped to give money to her. She, 

therefore, claims maintenance of Rs. 25,000/- per 

month from the 2nd party. 

 

6.  In cross-examination, she stated that she had not 

submitted any documents of their marriage. She had 

not even submitted any photograph to prove her 

marriage with 2nd party in the court. At the time of 

marriage, her brother Dharani Dhar Das, cousin Tarun 

Nath, sister-in-law Minati Lahkar, brother of opposite 

party Prem Kanta Nath and sister-in-law Kalpana Nath 

were present. She admitted that she had not filed any 

complaint in police station against 2nd party regarding 

physical and mental tortures. She stated that one case 

is pending in Tezpur court filed by her brother against 

her. She admitted that she filed a maintenance case 

through her mother against her brother and out of 

revenge, her brother filed a cross case against her. 
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7. Section 101 of the Indian Evidence Act, 1872 

reads as: “Whoever desires any Court to give 

judgment as to any legal right or liability 

dependent on the existence of facts which he 

asserts, must prove that those facts which he 

asserts, must prove that those facts exist. When 

a person is bound to prove the existence of any 

fact, is said that the burden of proof lies on that 

person.”  

 

8. If the fact of legally valid marriage is disputed while 

claiming maintenance, the burden to prove the 

marriage lies on the petitioner. In this case, where 

PW1/ 1st party claimed that she is 2nd party‟s legally 

married wife, it is her burden to prove the claim as 2nd 

party clearly denied the claim. 

 

9. Here, the main allegation of PW1/1st party is that she 

is legally married wife of the 2nd party and the latter 

used to torture her and compelled her to abort her 

child due to which she had to leave her matrimonial 

house. But PW1 failed to produce any document to 

prove that 2nd party married her at Singri temple in 

2002. Generally, when a couple gets married in the 

temple, the authority of temple provides a certificate 

to the bride and bridegroom. But, here the 1st party 

could not produce any document to prove her 

marriage with 2nd party. 
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10. PW1 stated in her evidence that in the service book of 

the 2nd party, her name is mentioned as his wife. But 

she failed to produce any supportive documents to 

prove her claim.  

 

11. Marriage is a sacred institution. People generally 

remember the day they tied the knot with their soul 

mate with much happiness and excitement. Here, 1st 

party/PW1 neither in the petition nor in her evidence 

mentioned the date of her marriage. It is hard to 

believe that a person can forget his/her marriage day 

so easily.  

 

12. PW2 is the cousin of PW1. He stated that PW1 and 

opposite party got married at Singri temple 16 years 

ago, i.e., in 2003 as his evidence was taken in 2019. 

He stated that he was present at the time of marriage. 

She told her sister-in-law after some days of marriage 

about their fights and she left his house after 14 years 

of marriage. He also stated that when she left 

opposite party‟s house, the latter did not ask 

whereabouts of the former. Even after her gall bladder 

operation, he did not call her. The 1st party told about 

her pregnancy and abortion to her sister-in-law. 

 

13. In cross-examination, PW2 stated that when a couple 

gets married in Singri temple, a certificate of marriage 
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is issued.  But PW1 neither produced any certificate of 

marriage nor a single photograph in the court. PW1 

stated that she was with the 2nd party for 13/14 years. 

It is quite unreasonable to believe that a couple does 

not have a single photograph together in 21st century. 

Moreover, PW2 is the cousin of PW1/1st party and 

hence he is related witness. Hence, evidence given by 

PW2 cannot be regarded as trustworthy and 

satisfactory. 

 

14. PW3 stated that she was present at the marriage 

ceremony of the 1st and 2nd party which was 

solemnised in Singri temple and a marriage certificate 

was issued to them from temple authority. She stated 

that 2nd party is presently working in Numoligarh oil 

refinery and earns Rs. 80,000/- per month. She stated 

that earlier 2nd party gave maintenance of Rs. 3000/- 

per month, but later, he stopped. In cross-

examination, she stated that 100/150 people were 

present at the time of marriage which totally 

contradicts with the evidence given by PW1 who 

stated that only four/five persons were present at their 

marriage. 

 

15. PW3 and PW2 stated that a marriage certificate was 

issued by the temple authority, but PW1 did not 

produce any such document in the court. Moreover, it 

can be presumed that PW3‟s evidence to the fact that 
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the 2nd party gave maintenance of Rs. 3000/- per 

month totally baseless and false as PW1 did not 

depose such statement in her evidence. 

 

16. The 1st party had produced a document which is a 

Xerox copy of voter list of Bokakhat Legislative 

constituency where her name is mentioned in serial 

no. 204. Section 61 of the Indian Evidence Act, 

1872 states that: “The contents of documents 

may be proved either by primary or by 

secondary evidence.” The said document produced 

by the 1st party cannot be considered as primary or 

secondary as it is not certified by any institution or any 

authority. A mere Xerox copy of a document cannot be 

admissible in the court of law. 

 

17. The opposite party/2nd party as DW1 stated that he 

knew the 1st party as she is relative of his sister-in-

law. He denied all allegations made by the 1st party 

stating that he never married 1st party at Singri 

temple. He added that he went to see 1st party for 

marriage purpose, but as he did not like her at first 

sight, he returned home after cancelling their 

marriage. he admitted the fact that he is presently 

working in Numoligarh oil refinery.  

 

18. In cross-examination, 2nd party admitted the fact that 

in voter list produced by the 1st party, his and his 
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father names are correctly mentioned, but denied the 

fact that he and 1st party were living as married couple 

as per serial no. 204 of the Xerox copy of voter list. It 

has already been decided that the Xerox copy of voter 

list cannot be considered admissible as it is not 

certified by any authority and hence, any admission or 

denial made on the facts of voter list is irrelevant. 

 

19. The 2nd party has submitted Affidavit of assets and 

liabilities stating that he is technician in Numoligarh Oil 

refinery and his monthly income is Rs. 80,000/-. Had 

he nurtured any malicious intention against 1st party, 

he would not accept the fact that he knew the 1st 

party since 2002. 

 

20. After analyzing evidence on record, I do not find any 

reasonable ground to believe that 1st and 2nd party 

are legally married couple. Neither 1st party could 

prove that she was in live-in-relationship with the 2nd 

party. Hence, point no. (a) is decided in negative. 

 

Point no. (b),(c) & (d): 

21. As 1st party could not prove that she is legally married 

wife of the 2nd party beyond reasonable doubt, 

question does not arise whether she is able to 

maintain herself or not, whether she had valid reasons 

to leave the 2nd party or not and whether the 2nd party 
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despite of having sufficient means neglected or 

refused to maintain 1st party, or not. Hence, point no. 

(b), (c) and (d) are also decided in the negative. 

 

Point no. (e) 

 

22. Section 125 of the Code of Criminal Procedure 

Code, 1973 reads as: “(1) If any person having 

sufficient means neglects or refuses to maintain a) 

his wife, unable to maintain herself, 

or……………………………..a Magistrate of the First class 

may, upon proof of such neglect or refusal, 

order such person to make a monthly allowance 

for the maintenance of his wife or such child………., at 

such monthly rate, as such Magistrate thinks fit, and 

to pay the same to such person as the Magistrate may 

from time to time direct:………………” 

 

23. The core intent of the Legislators to include this 

provision was to make relief to those wives who are 

not able to maintain themselves after being deserted 

by their husbands. It is an economic umbrella to the 

wives, children and parents, having no sufficient 

means to maintain themselves. 

 

24. In Savitaben Somabhai Bhatiya vs. State of 

Gujrat & Ors. [Criminal Appeal 399 of 2005], the 
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Honourable Supreme Court held that the expression 

„wife‟ should be a legally wedded wife as per section 

125 of CrPC. 

 

25. In landmark case of D. Veluswamy vs. D. 

Patchaimmal, the Hon‟ble Supreme Court held that a 

woman in a live-in relationship is not entitled to 

maintenance unless she fulfils certain conditions and 

that merely spending vacations together or a one 

night would not make it a domestic relationship. In 

order to get maintenance, the essential four conditions 

are: 

a) The couple must hold themselves out to society as 

being akin to spouses 

b) They must be of legal age to marry 

c) They must be otherwise qualified to enter a legal 

marriage 

d) They must be voluntarily cohabited and held 

themselves out to the world as being akin to spouses 

for a significant period 

  

26. In the instant case, the petitioner/1st party did not 

claim that she was just living with the 2nd party. She 

claimed that she was married to 2nd party at Singri 

temple which she failed to prove in the court. Since 

the 1st party is not legally married wife of the 2nd 

party, point no. (e) is decided in the negative. 
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27. Considering all points, I deem it fit that 1st party is not 

entitled to maintenance as per section 125 CrPC. 

 

28. The final order is pronounced in the open court and 

given in my hand and under the seal of this court on 

18/05/2022. 

 

        Typed by me:        

 

 

                                                               Darshana Nath 

                                      JMFC, Tezpur 
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APPENDIX -14 

 

LIST OF PROSECUTION / DEFENCE / COURT 

WITNESSES 

 

B. Prosecution: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT 

WITNESS, MEDICAL 

WITNESS, PANCH 

WITNESS, OTHER 

WITNESS) 

PW1 Biju Rani Das Petitioner/1st party 

PW2 Tarun Nath - 

PW3 Bulu Devi - 

 

 

B. Defence Witnesses, if any :  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT 

WITNESS, MEDICAL 

WITNESS, PANCH 

WITNESS, OTHER 
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WITNESS) 

          DW1  Pradip Kumar  Nath   Opposite party/2nd party 

 

 

C. Court Witnesses, if any :  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT 

WITNESS, MEDICAL 

WITNESS, PANCH 

WITNESS, OTHER 

WITNESS) 

               Nil               Nil    Nil 

 

 

LIST OF PROSECUTION/ DEFENCE/ COURT 

EXHIBITS  

 

A. Prosecution:  

Sr. 

No 
Exhibit Number Description 

 Nil    Nil  Nil 
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B. Defence:  

Sr. 

No 
Exhibit Number Description 

 Nil                     Nil                   Nil 

 

C. Court Exhibits:  

Sr. 

No 
Exhibit Number Description 

Nil Nil Nil 

 

 

D. Material Objects 

Sr. 

No 
Exhibit Number Description 

Nil Nil Nil 

 

 

 

                                                

 

                                            Smti. Darshana Nath 

    Judicial Magistrate First Class, Tezpur 
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